According to the U.S. Census, by 2030, there will be an estimated three million more residents aged eighty-five and older than there were in 2012. 1 The Urban Institute estimated that "about fifty percent of the population ages eighty-five and older has a disability, compared with only ten percent of the population ages sixty-five to seventy-four." 2 This growing demographic will have long-term care needs, resulting in serious Medicaid cost implications for states.
What are we doing as a nation to prepare for this "Silver Tsunami"? The answer is simple: effectively nothing. The federal government has made no substantive effort to address our aging future since the Community Living Assistance Services and Supports (CLASS) Act was included in the 2010 Patient Protection and Affordable Care Act (ACA). 3 
SETON HALL LEGISLATIVE JOURNAL
[Vol. 43:2
Medicaid's vital safety net faces existential threats, largely as a result of two successive presidents' indifference towards Medicaid. 16 The nation has come a distance from the compassion that President Lyndon Johnson demonstrated in signing Medicare and Medicaid into law in the library of President Harry Truman, handing out 72 pens used to sign the measure. 17 Johnson promised that "no longer will this nation refuse the hand of justice to those who have given a lifetime of service and wisdom and labor to the progress of this progressive country." 18 In an emotional speech, Johnson stated, "There are those alone in suffering who will now hear the sound of some approaching footsteps coming to help." 19 However, Johnson's lofty ideals in 1965 got in the way of today's parsimony toward the poor. In 2015, at the urging of the Obama Administration and state governments, the U.S. Supreme Court held that providers did not have standing to sue over Medicaid cuts in Armstrong v. Exceptional Child Center, Inc. 20 Siding with the majority in the 5-4 decision, Justice Breyer rhapsodized "that administrative agencies are far better suited to this task than judges." 21 In its brief, the Obama Administration stated:
The reimbursement relationship between a State and a provider is essentially contractual in nature. It would be anomalous for one party to a prospective or existing contract (a provider) to have a legal righta cause of actionto insist that the other party (the State) increase its offer for a future contract or to increase its unemployment rate. See Brendan Williams, Lawmakers Must Address Medicaid Funding Neglect, CONCORD MONITOR (Nov. 21, 2018), https://www.concord monitor.com/Medicare-payments-21678575. 16 See, e.g., Brendan Williams, How the Obama administration made it possible to gut Medicaid, THE HILL (June 12, 2017), https://thehill.com/blogs/punditsblog/healthcare/337467-how-the-obama-administration-made-it-possible-to-gutmedicaid. 17 19 Id. 20 135 S. Ct. 1378, 1384 (2015) . 21 Id. at 1388 (Breyer, J., concurring in part and concurring in the judgment).
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payments under an existing contract. 22 This was a rather disingenuous argument, for where else would a remedy lie but in court? Medicaid contracts are effectively contracts of adhesion, where there is an enormous imbalance of power between the contracting parties-contracts are presented on a take-it-or-leave-it basis. For example, if 62 percent of those whom a provider is caring for are on Medicaid, as is true for nursing homes on average, how can a provider simply refuse a non-negotiable Medicaid contract? 23 Congressional Democrats, including House Minority Leader Nancy Pelosi (D-Calif.) and then-Senate Majority Leader Harry Reid (D-Nev.), filed their own brief with the Court, disagreeing with the Obama Administration's position: "[t]his case implicates . . . the right to seek equitable relief under the Supremacy Clause against state law that is inconsistent with Congressional enactments." 24 Under their interpretation, the law "provides impoverished, developmentally disabled Medicaid patients and the medical providers who serve them a means of redress in the court system that they would often not have in the political battles over budget priorities." 25 From his ivory tower, Justice Breyer apparently did not foresee the unhappy marriage of administrative deference with a Trump Administration that disfavors administrative oversight, when he cast his deciding vote in Armstrong. 26 In March 2018, under the guise of furthering "President Trump's commitment to 'cutting the red tape' by relieving states of burdensome paperwork requirements," CMS proposed a rule to allow states with managed care insurers running their Medicaid programs to more freely cut Medicaid rates-by up to "4% percent in overall service category 22 We are requesting comments to determine whether the nominal threshold should be higher or lower than 4 percent for a single SFY and 6 percent for 2 consecutive SFYs, recognizing that state legislatures need sufficient flexibility to manage budgets and make adjustments to Medicaid spending that are unlikely to result in diminished access to care for program beneficiaries. 29 As Professor Andy Schneider of Georgetown University wrote, "The underlying philosophy seems to be 'don't ask, don't know.' The federal courts will no longer hear provider challenges to low payment rates, and now CMS no longer wants information on the effect of payment cuts so that it can do its job." 30 Increasingly 33 Yet, the entire continuum of long-term care faces severe challenges, even before the coming age wave crashes upon states' budgetary shores.
It is not as if older Americans are saving enough to avoid Medicaid. As one article reported in August 2018, "The rate at which Americans at least seventy-five-years-old filed for bankruptcy more than tripled from 1991 to 2016, while filings among those between sixty-five and seventyfour ballooned more than 200 percent, according to a recent study from a group of professors working with data from the Consumer Bankruptcy Project." 34 Further, of those filing for bankruptcy, "about three in five said unmanageable medical expenses played a role." 35 This trend will only get worse, as Americans lack retirement resources. A 2014 Time article noted that "[b]ecause defined benefit plans are more costly for employers than defined contribution plans, most of them have -you guessed it -scaled back dramatically or eliminated these plans altogether in recent years." 36 A 2018 Atlantic article reported that "the median savings in a 401(k) plan for people between the ages of 55 and 64 is currently just $15,000, according to the National Institute on Retirement Security, a nonprofit." 37 As the article noted, "the current 31 This article addresses funding for the continuum of long-term care through nursing homes, assisted living facilities, and in-home care. Next, the article offers some thoughts on how to address the governmental costs of long-term care and secure a more stable future.
II. LONG-TERM CARE'S CHALLENGED CONTINUUM

A. Nursing Homes
Once the default choice for long-term care, today, nursing homes (often called "skilled nursing facilities") are generally reserved for trulydebilitated Medicaid long-term care beneficiaries; in 2014, 63.1 percent of nursing home residents needed assistance with at least four out of five daily living activities. 41 In eight states, at least half of the residents were eighty-five-years-old or older. 42 Perhaps more amazingly, in ten states, between 10.2 percent and 13.3 percent of residents were ninety-fiveyears-old or older. 43 Most residents had moderate to severe cognitive impairment. 44 Given that women live longer, they comprised the majority of residents-65.6 percent. 45 The Medicare Payment Advisory Commission's annual report to Congress found that in 2016, nursing home services were operating only 38 
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FAILURE TO THRIVE? 293 at a .7 percent margin, down from 1.6 percent in 2015-or actually in the negative (-2.3%) if Medicare payments were excluded. 46 Nationally, Medicaid spending on nursing home care only went up .9 percent in 2016 and .7 percent in 2017. 47 How has the federal government responded to this funding crisis? It has piled on more regulations; although, as this author once argued, "[s]hort of nuclear reactors, nursing homes may be the most regulated industry -down to the water temperature." 48 The new federal regulations, which one proponent exulted would mean "[ab]out 1.4 million people living in nursing homes across the country can now be more involved in their care," 49 carry a cost that the federal government projected is "about $831 million in the first year and $736 million per year for subsequent years. While this is a large amount in total, the average cost per facility is estimated to be approximately $62,900 in the first year and $55,000 in subsequent years." 50 As to the unfunded cost burden, CMS dismissed it: "We understand that for some facilities Medicaid reimbursement accounts for a large portion of its funding, however the specifics regarding Medicaid funding is regulated by the State and outside the scope of this regulation." 51 CMS further stated that "[a]lthough the overall magnitude of cost related to this regulation is economically significant, we note that these costs are significantly less than the amount of Medicare and Medicaid spending for LTC services." 52 Consider that statement. If the average nursing home 46 NHE Tables zip  file; then open Table 15 ). 48 Brendan Williams, Costly New Medicaid Regs Will Cripple Nursing Homes, THE HILL (Sept. 10, 2015), https://thehill.com/blogs/congress-blog/healthcare /253100-costly-new-medicaid-regs-will-cripple-nursing-homes. 49 in 2016 operated at a .7% margin, as the federal government itself reported, 53 then that facility would have needed to generate around $800,000 in income just to afford the $55,000 annual cost that the federal government projected for its new regulations (possibly an understated amount).
The scale of injury that the state governments' knowing failure to pay Medicaid care costs is easiest to assess with nursing homes, as the Balanced Budget Act of 1997 requires states to file detailed cost reports that the states will then audit. 54 Since nursing homes are more visible, and subject to exacting reporting and survey requirements, they receive bad publicity for issues not uncommon elsewhere among the elderly, such as individual with dementia using antipsychotic (AP) drugs. 55 As the American Association of Retired Persons has found, "While efforts to reduce AP use among dementia patients living in nursing homes are showing some success, less attention is given to older adults living in the community." 56 This study found that AP rates rose between 2012 and 2015 among community-only adults with dementia who were enrolled in Medicare Advantage (MA) plans. 57 According to the National Partnership to Improve Dementia Care in Nursing Homes, AP use among nursing home residents declined by approximately 34 percent during this time." 58 However, news organizations, like the Washington Post, undermine these facts with lurid headlines such as: "Why are nursing homes drugging dementia patients without their consent?" 59 53 See MEDICARE PAYMENT ADVISORY COMM'N, supra note 46. 54 Balanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 (1997). 55 Id. 56 Elizabeth A. Carter, Off-Label Antipsychotic Use in Older Adults with Dementia: Not Just a Nursing Home Problem, AARP (2018), https://www.aarp.org /content/dam/aarp/ppi/2018/04/off-label-antipsychotic-use-in-older-adults-withdementia.PDF. 57 Id. 58 Id. at 2. 59 Hannah Flamm, Why are Nursing Homes Drugging Dementia Patients Without Their Consent?, WASH. POST (Aug. 10, 2018), https://www.washingtonpost .com/outlook/2018/08/10/8baff64a-9a63-11e88d5ec6c594024954_story. html?utm_term=.c17529d7c517. This was an entirely anecdotal story where the author reports having "visited more than 100 nursing homes across six states" and extrapolates her conclusions from those visits. Id. Yet there are over 15,000 nursing homes nationwide.
See Fast Facts, AM. HEALTH CARE ASS'N, https://www.ahcancal.org/research_data/Pages/Fast-Facts.aspx (last visited Aug. 21, 2018). The federal measure for nursing home qualitythe five-star systemalso has the potential to mislead, as consumers will not be aware it grades on a curve. See Brendan Williams, An Attack on New Hampshire Long-Term Care, CONCORD MONITOR (2018) (it "requires no fewer than 20 percent of nursing homes in each 2019] FAILURE TO THRIVE? 295
Such stories make it challenging to focus attention on the need to improve funding. No other healthcare sector is more vulnerable to being defined by anecdotes about single bad actors. Those remembering the devastation inflicted by Hurricane Irma in 2017 may recall the Florida nursing home where residents died from heat-related causes after the hurricane knocked out the facility's air conditioning. 60 However, they are unlikely to even know about every other facility that weathered the storm due to extraordinary staff preparation. Some who remember Hurricane Katrina in 2005 may recall the tragedy of St. Rita's Nursing Home, where thirty-five residents died at the small family-owned facility. 61 But, those who remember the tragedy may not think about all of the facilities where staff heroically saved their charges from harm in state receive a one-star ratingand roughly 23.3 percent receive a two-star rating; only 10 percent can get the highest rating."). And because these assessments are state-specific, a one-star building in a high-quality state might be a five-star in a lowquality state. See id. 60 , https://www.dallasnews.com/business/healthcare/2018/01/25/preferred-care-texas-based-nursing-home-elder-neglect-injurydeath-bankruptcy ("A stream of documented complaints from three separate states flows back to one nursing home operator: Preferred Care of Plano, which filed for bankruptcy in November." As an excuse for alleged resident neglect, the company "cited more than 160 'predatory' lawsuits" and stated legal fees constrained "its ability to spend money on patient care."). 61 They will not know that the owners were acquitted of negligent homicide charges because they were not the real culprits. See Michael Dirda, Book World: James A. Cobb Jr.'s 'Flood of Lies: The St. Rita's Nursing Home Tragedy', WASH. POST (Oct. 16, 2013), https://www.washingtonpost.com/entertainment/books/bookworld-james-a-cobb-jrs-flood-of-lies-the-st-ritas-nursing-home-tragedy/2013/10 /16/08952704-31bc-11e3-89ae16e186e117d8_story.html?utm_term=.1663aefc 5dde ("[T]he storm itself would have resulted in only a foot of flooding; the failure of the levees created the tremendous 10-foot deluge. And whose fault was that? The Army Corps of Engineers, which eventually admitted that the levees were poorly built and shoddily maintained."). That 45 people also died at a New Orleans hospital did not initiate an anti-hospital clamor. See, e.g., Sheri Fink, The Deadly Choices at Memorial, N.Y. TIMES (Aug. 25, 2009), https://www.nytimes.com/2009/09 /13/magazine/13letters-t-THEDEADLYCHO_LETTERS.html ("Mortuary workers eventually carried 45 corpses from Memorial, more than from any comparable-size hospital in the drowned city."). According to the exhaustive Times article, "it appears that at least 17 patients were injected with morphine or the sedative midazolam, or both, after a long-awaited rescue effort was at last emptying the hospital." Id. SETON HALL LEGISLATIVE JOURNAL [Vol. 43:2 extreme conditions. 62 By contrast, few members of the public know of the alarming federal report to Congress, declaring that nursing homes nationally are effectively operating at a loss 63 because that finding appears to have generated no mainstream media coverage. While critics challenge the nursing home sector nationally, it is better to get old and infirm in some states rather than in others. In Oklahoma, for example, one nursing home provider noted the reimbursement rate was $146 a day, or $134 if a provider tax was subtracted: "Clearly, $134 a day does not come close to covering the cost of round-the-clock room and board, let alone meeting payroll requirements for nursing staff. By comparison, Oklahoma state legislators receive a daily per-diem $156.50 when they are in session." 64 Whereas, the 2018 "basic" nursing home payment rate in Oregon, also the nation's leader in funding HCBS, was $312.87 per patient day. 65 Underfunding in Oklahoma caused the 2018 closure of the Pawhuska Nursing Home, which had been "open for more than 60 years," displacing residents and staff from their rural community. 66 62 In 2018, California nursing homes were forced to evacuate in the face of wildfires, as one article related:
How 
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Oklahoma's nursing homes had reportedly "lost more than $93 million in state and federal appropriations since 2010." 67 During that time, Governor Mary Fallin responded to state budget woes by declaring an "Oilfield Prayer Day." 68 Cities in Oklahoma were looking to take over nursing homes as a gambit to increase facility reimbursement, as government-run facilities can draw down more federal reimbursement. 69 In Indiana, "A wrinkle in Medicaid's complex funding formula gives Indiana nursing homes owned or leased by city or county governments a funding boost of 30 percent per Medicaid resident. The money is sent to the hospitals, which negotiate with the nursing homes over how to divvy it up." 70 One Pulaski County hospital alone acquired ten nursing homes statewide. 71 All long-term care is subject to the vagaries of state budget decisions. 72 In Montana, one 2018 editorial noted that: "already rockbottom Medicaid reimbursement rates were lowered even more, leaving providers throughout the state in the impossible position of either cutting their Medicaid clients or continuing to serve them at a loss." 73 Massachusetts is commonly known as a progressive state, yet one Massachusetts nursing home provider wrote a column noting that "financial data filed with the state's Center for Health Information and 67 Id. 68 Derek Hawkins, Oklahoma Gov. Mary Fallin Says All Faiths, Not Just Christians, Should Observe 'Oilfield Prayer Day', WASH. POST (Oct. 11, 2016), https://www.washingtonpost.com/news/morning-mix/wp/2016/10/11/okla-govmary-fallin-says-all-faiths-not-just-christians-should-observe-oilfield-prayerday/?utm_term=.41926d0ddcda. 69 See Paul Monies, Cities Become Owners of Nursing Homes, Expecting Windfall from Feds, OKLA. WATCH (Sept. 16, 2018), https://oklahomawatch.org /2018/09/16/cities-become-owners-of-nursing-homes-expecting-windfall-fromfeds/ (One city, with less than 6,300 residents, now owns 28 nursing homes around the state, and "[i]n all, licenses for 46 nursing homes are now owned by cities or towns"). Whether the federal government would approve this was a gamble. 70 Phil Galewitz, Chasing Millions in Medicaid Dollars, Hospitals Buy up Nursing Homes, WASH. POST (Oct. 13, 2017), https://www.washingtonpost.com/ business/economy/chasing-millions-in-medicaid-dollars-hospitals-buy-up-nursinghomes/2017/10/13/2be823ca-a943-11e7-92d1-58c702d2d975_story.html. As these sorts of funding schemes are not replicable everywhere, they are just further evidence of the need for a federal fix to long-term care finances. 71 Id. 72 See, e,g., Brendan Williams, Do Right by All Medicaid Care Providers and Their Vulnerable Clients, NASHUA TELEGRAPH (Jan. 10, 2019) ("If New Hampshire's nursing homes are to continue to be a vital safety net, the 17-cents-aday Medicaid funding increase they received January 1, for the over-4,000 residents whose care is state-funded, is not going to sustain them."). 73 Analysis shows that all types of nursing facilities -family operated, notfor profit, regional, and nationally owned -are teetering on the edge. How else would you describe a sector with more facilities operating on negative rather than positive margins?" 74 This nursing home provider's family has operated facilities in Massachusetts for sixty-five years. 75 In its 2017 session, the Texas Legislature failed to adopt a common mechanism to improve federal Medicaid long-term care funding-a socalled "provider tax." 76 As one newspaper reported, "[t]he fee would raise an estimated $360 million over two years, going a long way toward bridging a gap in funding. The Medicaid match would increase that to an estimated $800 million." 77 In a 2017 column, the President of the Texas Health Care Association (the trade group representing Medicaidcontracting nursing homes) stated, "According to an analysis of the most recent available Medicaid cost report database, the average reportable cost per resident is $157 a day. The average reimbursement from the state for these same residents is just $138." 78 Yet, Empower Texas, a conservative organization, opposed the Republican-sponsored bill, scoring it as anti-taxpayer and describing it as 
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It passed in the Republican House, 96-43, before dying in the Senate. 80 After the Texas Legislature failed to improve nursing home rates, Genesis HealthCare, one of the nation's largest nursing home providers, announced it would sell all twenty-three of its Texas facilities to a real estate investment trust (REIT). 81 In 2018, the largest nursing home provider in Texas, with over one hundred facilities, declared bankruptcy. 82 REITs are common owners of nursing facilities, though not the state bed licenses, and the rent pressures that the care providers face do not always operate in the best interests of care. 83 This creates fights between the facility operators and landlords. 84 Genesis, operating more than 450 facilities nationwide, had threatened bankruptcy before announcing, in February 2018, that it "negotiated $54 million worth of annual lease reductions that are effective retroactively to Jan. 1. The move will cut the company's rent fees by 11 percent, when compared to 2017." 85 Also, in 2018, a joint venture saved HCR ManorCare, which operated around five hundred long-term care facilities nationwide, from Chapter 11 bankruptcy by purchasing both ManorCare and the REIT that had owned its facilities. 86 As one article noted, "Former ManorCare landlord Quality Care Properties had been locked in an extended battle with its tenant over vote-rv1141 (last visited Aug. 20, 2018). 80 ) (After selling its properties to a real estate investment company, "HCR ManorCare had to make massive rent payments to its new landlord, and these, according to the company's accounting, raised the company's long-term financial obligations to $6 billion.") 84 See Alex Spanko, REITs Adopt Novel Approaches to Stay Relevant in Skilled Nursing, SKILLED NURSING NEWS (June 3, 2018) (noting that "publicly traded REITs also played some role in the difficulties facing individual skilled nursing operators: In a world of changing reimbursements, staffing pressures, and regulatory scrutiny, the skilled nursing model has become increasingly difficult to reconcile with annual rent escalators and quarterly scrutiny from shareholders."). 85 George, supra note 82. 86 missed rent payments, which eventually sent ManorCare into Chapter 11 bankruptcy protection." 87 Illustrating the nursing home sector's precariousness, the acquiring company saw its bond rating downgraded significantly. 88 In 2017, Kindred Healthcare-once one of the nation's largest nursing home companies-sold all of its nursing homes. 89 Four that subsequently closed were located in Massachusetts. 90 As was true for the small Pawhuska Nursing Home in rural Oklahoma, state funding pressures have not been limited to large, profitoriented chains. In Illinois, for example, a 113-year-old, ninety-eight-bed 87 Alex Spanko, S&P Downgrades ProMedica in Wake of ManorCare-Welltower Deal, SKILLED NURSING NEWS (Aug. 15, 2018), https://skillednursingnews.com/2018/08/sp-downgrades-promedica-wakemanorcare-welltower-deal/. A threat to simply turn over the keys can be an effective negotiating tactic, as a REIT is unlikely to have any more success turning a profit than its provider tenant, and would not want empty buildings in its portfolio. That is effectively what HCR ManorCare did. See Tara Bannow, HCR ManorCare Files for Bankruptcy, Proposes Ownership Transfer, MODERN HEALTHCARE (Mar. 5, 2018), https://www.modernhealthcare.com/article/ 20180305/NEWS/180309949 ("Struggling nursing home provider HCR ManorCare's parent company filed for bankruptcy Sunday, and plans to shift ownership and leadership to its landlord, the real estate investment trust Quality Care Properties."). 88 See Spanko, supra note 88 ("The Toledo, Ohio-based hospital and skilled nursing chain now sits at BBB, down from the A+ rating ProMedica had maintained ahead of its blockbuster deal to acquire struggling nursing chain HCR ManorCare."). (Sept. 1, 2018) , https://www.bostonglobe.com /metro/2018/08/31/troubled-massachusetts-nursing-home-chain-dire-straits-courtmonitor-warns/WtywMujnoo7Fy2qYdlvdxL/story.html ("With the company's finances deteriorating, eight Synergy facilities have been placed into the hands of a court-appointed receiver, which is trying to untangle a labyrinth of unpaid bills for everything from medicine and food to cleaning services, court records show."). 89 
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FAILURE TO THRIVE? 301 nursing home closed in 2018 due to state inefficiency in processing Medicaid payments. 91 As the State Journal-Register reported: For Pleasant Hill, a not-for-profit facility associated with the Church of the Brethren, waiting on $2.3 million in Medicaid payments for residents whose applications remain pendingsome as long as two to three years and some involving people who have died during the wait -has become too much of a burden. 92 The delayed payments amounted to "44 percent of the nursing home's annual spending." 93 Citing inadequate Medicaid payments that caused it to lose over $1 million annually, a forty-five-year-old nonprofit nursing home in New Hampshire closed its doors in 2016. 94 This is particularly troubling considering New Hampshire has the nation's second-oldest median age. 95 In 2018, the president and CEO of Catholic Charities New Hampshire wrote that "our 800 nursing home employees serve approximately 1,000 residents; of those, 60 to 78 percent are on Medicaid. Historically, we operate on a 1.5 to 2.5 percent margin. But last year we had a negative margin." 96 Nursing home providers in seemingly-progressive states are not immune from funding pressures. After winning a $24 million Medicaidrecovery lawsuit, nursing homes in Rhode Island were threatened with the retribution of an 8.5 percent state budget cut in 2018, so they settled the lawsuit and instead agreed to "a 1.5 percent increase on July 1, and another 1 percent in October." 97 A 57 to 61, 56 percent will stay in a nursing home at least one night during their lifetime." 98 Michael Hurd, the study's lead author, noted that due to the unviability of long-term care insurance, "people should be prepared to use the societally provided insurance, which is Medicaid." 99 But, will the facilities be there for them? According to one 2018 report, "The 31 largest metropolitan markets have 13,586 fewer nursing home beds now than in late 2005." 100 Some states are trying to do better. In Maine and Massachusetts, in 2018, lawmakers voted to dramatically increase nursing home funding to afford better wages for caregivers. 101 In Maine, legislators even overcame a gubernatorial veto. 102 Following 98 Press Release, RAND Corp., Average American's Risk of Needing Nursing Home Care is Higher Than Previously Estimated (Aug. 28, 2017), https://www.rand.org/news/press/2017/08/28/index1.html. 99 Id. 100 Paula Span, In the Nursing Home, Empty Beds and Quiet Halls, N.Y. TIMES (Sept. 28, 2018), https://www.nytimes.com/2018/09/28/health/nursing-homesoccupancy.html. As the story notes:
For more than 40 years, Morningside Ministries operated a nursing home in San Antonio, caring for as many as 113 elderly residents. The facility, called Chandler Estate, added a small independent living building in the 1980s and an even smaller assisted living center in the 90s, all on the same four-acre campus. The whole complex stands empty now.
Id.
101 See Brendan Williams, NH Needs to Invest in Care for Seniors, PORTSMOUTH HERALD (July 11, 2018), https://www.seacoastonline.com/news/20180711/nhneeds-to-invest-in-care-for-seniors. In Massachusetts, the Legislature adopted a budget specifying that "not less than $38,300,000 shall be expended to fund a rate add-on for wages, shift differentials, bonuses, benefits and related employee costs paid to direct care staff of nursing homes; provided further, that MassHealth regulations for this rate add-on shall prioritize spending on hourly wage increases, shift differentials or bonuses paid to certified nurses' aides and housekeeping, laundry, dietary and activities staff[.]" See 2018 Mass. Acts ch. 154 § 4000-0641. 102 See Mal Leary, LePage Vetoes More than 20 Bills, Including Funding for Prison and Direct Care Workers, ME. PUB. (July 2, 2018), http://www.mainepublic. org/post/lepage-vetoes-more-20-bills-including-funding-prison-and-direct-careworkers. The Maine legislators approved provided one-time additional funding for wage increases for workers in long-term care facilities of "[a]n amount equal to 10% of allowable wages and associated benefits and taxes. . her 2018 re-election, Oregon Governor Kate Brown, a Democrat, proposed a ten percent Medicaid funding increase for long-term care facilities. 103 These are very positive efforts. However, they not only accentuate the disparate treatment of nursing home care by states, but they may not be sustainable in the event of an economic downturn-when Medicaid is often on the chopping block. In other words, a federal funding strategy is still needed.
B. Assisted Living Facilities
According to the National Center for Assisted Living, "There are 30,200 assisted living communities with 1 million licensed beds in the United States today." 104 Oregon was the first state, in 1981, to apply for a federal waiver to serve Medicaid beneficiaries in long-term care settings other than nursing homes, and it is credited with having the first assisted living facility. 105 An Oregonian article identified the "trade-offs" of assisted living: "It's less regulated than nursing homes, which lets residents be more independent about where they move and what they do. But there's also less safety regulation and checks that people are having good health outcomes." 106 The growth of the sector can lead to challenges. In 2014, 108 Brookdale was not reported at risk of insolvency, 109 but its challenges as a sector leader show that in long-term care, the expression "[i]f you build it, he will come" 110 is not a guaranteed business proposition. 111 Unlike nursing homes, assisted living facilities may find it possible, even preferable, to operate without Medicaid contracts. 112 Since this does not allow residents to age-in-place upon spending down their resources, it can lead to some troubling stories:
Assisted Living Concepts Inc. drew attention within its first year as a public company when it began forcing people such as Gladys Dixon, nearly blind and a few days shy of 103 years old, to leave its assisted living centers. Dixon was among those whose care was paid for by Medicaid, which pays much lower rates than other residents pay. At the time, Assisted Living Concepts, which went public in 2006, planned to increase profits by accepting only so-called private-pay residents. 113 
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Yet there can be no requirement that facilities take residents that cause them to operate at a loss. In New York City, for example, the Medicaid assisted living payment can be as low as $75.85 per day. 114 In those cases where there are Medicaid residents, there has been publicity as to what the federal government gets in exchange for Medicaid payments to assisted living facilities, given the patchwork of state regulations and laws. 115 In 2018, the New York Times reported, "Federal investigators say they have found huge gaps in the regulation of assisted living facilities, a shortfall that they say has potentially jeopardized the care of hundreds of thousands of people served by the booming industry." 116 The article also noted that "[s]tates reported spending more than $10 billion a year in federal and state funds for assisted living services for more than 330,000 Medicaid beneficiaries, an average of more than $30,000 a person, the Government Accountability Office found in a survey of states." 117 Yet there was far less to that General Accountability Office (GAO) report than media accounts, as it was based upon 2014 data and involved an admittedly "nongeneralizable sample of three states: Georgia, Nebraska, and Wisconsin." 118 In 2014, a new CMS rule was adopted, requiring greater reporting by states. 119 CMS needs to enforce that expectation. The GAO found that even accessing Medicaid assisted living was a challenge, reporting common factors that states identified:
( (2) program enrollment caps (9 states or 19 percent of the 48 states);
(3) beneficiaries' inability to pay for assisted living facility room and board (9 states or 19 percent of the 48 states), which Medicaid typically does not cover; and (4) low rates the state Medicaid program paid assisted living facilities (8 states or 17 percent of the 48 states). 120 Given the cost of the federal regulatory regime that applies to nursing homes, assisted living should remain state-regulated. Too often in long-term care, the impetus for regulation is driven by the outlier as opposed to an empirical basis. 121 States are getting the benefit of their bargain, such as New Hampshire, where 24/7 care, meals, and housing in an assisted living facility cost the state a daily Medicaid rate of just $50.96. 122 That is less than the cost of a cheap motel. 123 Moreover, the scope of care that assisted living facilities can provide varies widely by state. In Washington, where the licensure of such facilities dates to 1957, facilities may not admit, or retain, "any aged person requiring nursing or medical care of a type provided by" a nursing home, except when registered nurses are available, and upon a doctor's order that a supervised medication service is needed, it may be provided. Whereas, under California law:
The Legislature hereby finds and declares that in order to protect the health and safety of elders in care at residential care facilities for the elderly, appropriate oversight and regulation of residential care facilities for the elderly requires regular, periodic inspections of these facilities in addition to investigations in response to complaints. It is the intent of the Legislature to increase the frequency of unannounced inspections. 124 In Texas, "inspection and survey personnel will perform inspections and surveys, follow-up visits, complaint investigations, investigations of abuse or neglect, and other contact visits from time to time as they deem appropriate or as required for carrying out the responsibilities of 120 U.S. GOV'T ACCOUNTABILITY OFFICE, supra note 122, at 40. 121 These types of oversight standards should be adopted in all states. Yet oversight alone will not be enough to make assisted living a reliable option for Medicaid beneficiaries-only funding can accomplish this goal. Policymakers who are only focused on nursing home care and home care may overlook assisted living, which provides a social atmosphere in a residential setting.
Some states may have more exotic, small facility-based care options that are beyond the reach of this article. In Washington state, adult family homes have been described as "a growing, lightly regulated housing option for the state's aged and frail. DSHS licenses residential homeowners to rent out bedrooms and provide care for up to six residents." 126 In 2010, there was a move to increase their licensure fee tenfold, from $100 per bed annually to $1,000, so that, like assisted living facilities and nursing homes, adult family homes would pay for oversight. 127 The impetus behind this movement came partly from a Seattle Times investigation that "uncovered myriad accounts of inadequately trained caregivers who imprisoned the elderly in their rooms, roped residents into beds at night and drugged others into submission." 128 The providers successfully resisted any increase in licensure fees. 129 Eight years later, the fee, at $225 per bed through June 30, 2020, 130 falls far short of the regulatory cost identified in 2010. 131 This is the only class of facility-based care providers in the United States that collectively bargain with a state as if unionized. 132
C. Home Care
According to the AARP's 2018 Home and Community Preferences Survey, more than 70% of those 50-and-older would prefer to remain in 125 their communities and in their personal residences. 133 In-home care offers these promises to those whose physical or mental impairment does not require facility-based care. 134 Oregon law, for example, requires the state to make health and social services available that "[a]llow the older citizen and citizen with a disability to live independently at home or with others as long as the citizen desires without requiring inappropriate or premature institutionalization." 135 The Paraprofessional Healthcare Institute (PHI) reports that there are "over 2 million home care workers" as compared to "600,000 nursing assistants employed in nursing homes. . . ." 136 PMI estimates that between 2016 and 2026, home care will add over 1 million jobs, "which represents the largest growth of any job sector in the country." 137 Although, this is a challenged workforce. As of 2018, the median wage was $11.03 per hour. 138 Accordingly, that report found that "[o]ne in five home care workers lives below the federal poverty line (FPL) and over half rely on some form of public assistance." 139 Almost 90 percent are women, and 30 percent are immigrants. 140 The New York Times noted, "providing care for older people, in their homes or in facilities, has become the classic example of a job nativeborn Americans would rather not take." 141 Thus, immigration restrictions threaten to make things worse. 142 A 2017 POLITICO article warned that "[o]ne of the biggest future crises in U.S. health care is about to collide with the hottest political issue of the Trump era: immigration." 143 The
2019]
FAILURE TO THRIVE? 309 article noted that "[t]here's a reason foreign-born workers take so many home health jobs: they're low-paid, low-skilled and increasingly plentiful. Barriers to entry are low; a high school degree is not usually a requirement and neither is previous work experience." 144 Yet, "[o]ther low-wage workplaces (McDonald's, for instance) offer much better benefits, even tuition reimbursement[.]" 145 Not only is our future home care workforce at risk, but our current workforce is as well. According to a 2018 Washington Post article, 59,000 Haitians live in the United States under temporary protected status (TPS), a humanitarian program that has given them permission to live and work in this country since the earthquake. Many are nursing assistants, home health aides and personal care attendants-the trio of jobs that often defines direct-care workers. 146 PHI estimated that the direct care workforce also included 69,800 "non-U.S. citizens from Mexico." 147 Today all of these workers face the real prospect of deportation. The Post reported:
The Trump administration's immigration restrictions may exacerbate a serious shortage of direct-care workers, warns Paul Osterman, a professor at the Massachusetts Institute of Technology's Sloan School of Management. He forecasts a national shortfall of 151,000 workers by 2030 and of 355,000 workers by 2040. If immigrants lose their work permits, the gap would widen further. 148 Indeed, the number of immigrant caregivers might be higher than reported, as the New York Times noted: "In the so-called gray market, where consumers hire home care workers directly and often pay them under the table, the proportion is likely far higher." 149 What is the alternative for those desperate for care? Gone are the days of parents expecting their children to provide care. The Minneapolis Star Tribune reported, "Family sizes have been shrinking for decades, which means there will be fewer adults to care for older relatives in the workforce-000556. 144 Id. 145 Id. 146 Melissa Bailey, As Trump Targets Immigrants, Elderly and Others Brace to Lose Caregivers, WASH. POST (Mar. 24, 2018), https://www.washingtonpost.com /national/health-science/as-trump-targets-immigrants-elderly-and-others-brace-tolose-caregivers/2018/03/24/72d5a0d0-2d3e-11e8-8ad6-fbc50284fcstory.html?utm_term=.828236b697. 147 Id. 148 Id. 149 Span, supra note 147.
FAILURE TO THRIVE? 311 certainly no HR department or anything like that. 157 This invisibility, coupled with the fact that the workforce is predominantly non-white women, 158 caring for an elderly population that is largely women, cannot be factored out in explaining home care's funding neglect. 159 
III. CONCLUSION
As U.S. Rep. Debbie Dingell (D., Michigan) has explained, those contemplating long-term care will often "encounter a fragmented system with multiple programs intended to support their needs and the needs of their loved ones, each of which has its own complicated rules and regulations." 160 She noted that "[t]he average American may think Medicare provides for long-term care," but the reality is that it covers very little. 161 In Maine, the Senate Democratic leader who pushed for higher wages for nursing home workers stated, "In Maine, we talk a lot about taking care of our seniors but words only go so far." 162 He could have been referring to the nation as a whole.
Rather than have long-term care providers in the states ride a roller SETON HALL LEGISLATIVE JOURNAL [Vol. 43:2 coaster of funding uncertainty, lurching from one existential crisis to the next, it makes more sense for the federal government to have a funding strategy that recognizes Medicaid has become de facto long-term care insurance. 163 The Commission on Long-Term Care reported in 2013 that "[e]xpanded market penetration of private LTC insurance has been limited by the cost of coverage and medical underwriting, and is further hampered today by insurers reassessing the market due to unforeseen demographic and investment conditions." 164 Matters have not improved since. 165 Absent a private sector fix, the answer would seem to be one of the scenarios that the Commission shared: a comprehensive Medicare benefit for long-term services and supports (LTSS) "financed through a combination of an increase to the current Medicare payroll tax and the creation of a Part A premium." 166 Under this guarantee:
